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Good News: PA Superior Court Fast Tracks Personal Jurisdiction Case on Consent

The challenges to Pennsylvania’s frustrating consent-by-registration law permitting general personal jurisdiction
continues to move, albeit slowly, through the court system. The good news is that the Pennsylvania Superior Court
recently transferred an appeal in Mallory v. Norfolk Southern Railway, No. 802 EDA 2018, to the Pennsylvania
Supreme Court. This case is important for any foreign (out-of-state or foreign country) business that has registered
to do business in Pennsylvania. Personal jurisdiction is an arcane subject, but it is important. It affects where lawsuits
are filed, or even if they are filed at all. It can win and lose cases.

By way of background, courts have interpreted Pennsylvania’s long arm jurisdiction statute to permit general
personal jurisdiction over foreign businesses. General personal jurisdiction is all-purpose jurisdiction, meaning that
registered foreign businesses can be sued in Pennsylvania for any claim, regardless of where in the world that claim
accrued. In three decisions, the U.S. Supreme Court curtailed states’ ability to exercise general personal jurisdiction
over foreign businesses. See BNSF Ry. v. Tyrrell, 137 S. Ct. 1549 (2017); Daimler AG v. Bauman, 571 U.S. 117 (2014);
Goodyear Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915 (2011). Under these decisions, a state may exercise
general jurisdiction over a foreign business only in an “exceptional case” where its business contacts are “so
substantial and of such a nature to render the corporation at home in that State.” Bauman, 571 U.S. at 139 n.19. A
state can exercise jurisdiction over a foreign business if it consents to jurisdiction.

This is where Mallory fits in. The Philadelphia trial court in Mallory declared that the long arm statute violates the
Due Process Clause of the Fourteenth Amendment because it purports to subject foreign businesses who register to
do business in Pennsylvania to general, all-purpose personal jurisdiction.

How did we get here?

Robert Mallory worked for Norfolk Southern as a carman from 1988-2005. Claiming exposure to carcinogens, Mallory
sued Norfolk Southern under the Federal Employers’ Liability Act (“FELA”), 45 U.S.C. §§ 51-60. Even though his claims
lack a Pennsylvania hook, Mallory filed suit in the Philadelphia Court of Common Pleas. Norfolk Southern moved to
dismiss, alleging that Pennsylvania courts lack personal jurisdiction. Mallory argued that Norfolk Southern consented
to general personal jurisdiction by registering to do business in Pennsylvania. In support of this argument, Mallory
cited Pennsylvania’s long arm statute, a statute that extends the jurisdiction of Pennsylvania courts beyond the
Commonwealth’s physical borders:

(a) General rule. — The existence of any of the following relationships between a person and this
Commonwealth shall constitute a sufficient basis of jurisdiction to enable the tribunals of this
Commonwealth to exercise general personal jurisdiction over such person, or his personal
representative in the case of an individual, and to enable such tribunals to render personal orders
against such person or representative:

(2) Corporations.

(i) Incorporation under or qualification as a foreign corporation under the laws
of this Commonwealth.
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(ii) Consent, to the extent authorized by the consent.

(i) The carrying on of a continuous and systematic part of its general business
within this Commonwealth.

42 Pa.C.S.A. § 5301(a)(2). Pennsylvania’s long arm statute is unique, in that no other state purports to subject
registered foreign businesses to general jurisdiction.

The trial court dismissed the case, ruling that Norfolk Southern had not validly consented to general personal
jurisdiction. Instead, the trial court found that Norfolk Southern’s consent was involuntary, because foreign
corporations must register to do business to be able to seek redress in Pennsylvania courts. See 15 Pa.C.S.A. § 411(b).
The trial court further ruled that Pennsylvania’s long arm statutory scheme violates principles of federalism and,
therefore, due process.

Mallory appealed to the Pennsylvania Superior Court. The Superior Court stayed the appeal while it decided another
case with an identical issue, Murray v. Am. LaFrance, LLC, 234 A.3d 782 (Pa. Super. 2020) (en banc). The Court
decided the Murray case on other grounds, so it reactivated Mallory. Then it determined that it lacked jurisdiction
(appellate jurisdiction—not personal jurisdiction) to hear the appeal in Mallory and transferred the appeal to the
Pennsylvania Supreme Court.

The Pennsylvania Supreme Court’s Mandatory Appellate Jurisdiction

Mallory highlights a unique and often overlooked aspect of the Pennsylvania Supreme Court’s appellate jurisdiction.
The Court has appellate jurisdiction over a decision by a trial court declaring any federal, state, or local statute,
regulation ordinance, or home-rule charter as unconstitutional under the U.S. Constitution or Pennsylvania
Constitution. See 42 Pa.C.S.A. § 722(7). This jurisdiction is automatic, because the Court must entertain such appeals.
The jurisdiction is also exclusive, because no other court can hear such appeals. If the Pennsylvania Supreme Court
disposes of the constitutional issue, it can transfer the remaining appellate issues to the Superior Court or
Commonwealth Court. See Commonwealth v. Morales, 80 A.3d 1177 (Pa. 2013) (per curiam order) (vacating trial
court’s decision declaring sentencing statute unconstitutional and remanding the non-constitutional issues to the
Superior Court).

As a historical matter, the Supreme Court was the only appellate court in Pennsylvania, until the Superior Court was
established in 1895. Since then, the General Assembly has gradually decreased the Supreme Court’s mandatory
appellate jurisdiction. For example, in 1980, the legislature eliminated the Supreme Court’s exclusive appellate
jurisdiction over “felonious homicide” cases and orphans’ court matters. See Act of Sept. 23, 1980, P.L. 686, No. 137.

The same thing has happened to the U.S. Supreme Court’s mandatory appellate jurisdiction, which is even smaller
than that of the Pennsylvania Supreme Court. The Supreme Court Selections Act, Pub. L. No. 100-352, 102 Stat. 662
(1988), eliminated a litigant’s right to appeal to the U.S. Supreme Court from state court decisions concerning the
validity of treaties or federal statutes, or decisions declaring that a state law violated the U.S. Constitution. Today,
the U.S. Supreme Court must hear only appeals from three-judge district courts, see 28 U.S.C. § 1253, which
themselves convene only in very limited circumstances.

Pennsylvania law is fortunately forgiving of litigants who file appeals in the wrong court. By statute, the court does
not dismiss the appeal, but transfers it to the proper court. See 42 Pa.C.S.A. § 5103(a). The Mallory court applied this
statute to transfer the appeal to the Pennsylvania Supreme Court.
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Where do we go from here?

The Mallory case shows how general jurisdiction works under the current regime. Mallory is from Virginia. Norfolk
Southern Railway is, too. Mallory’s injuries have nothing to do with Pennsylvania or Pennsylvania law. If the long
arm statute survives in Mallory, it will permit non-Pennsylvania plaintiffs with non-Pennsylvania claims to sue non-
Pennsylvania defendants in Pennsylvania courts. Of course, defendants could move to dismiss such lawsuit for forum
non conveniens, but this doctrine is discretionary, not a constitutional mandate.

Under current law, Pennsylvania exists as a potential forum for lawsuits against foreign companies registered to do
business, regardless of where the claim accrued—even claims against a company headquartered and organized in a
foreign country for injuries that happened in airspace over the Atlantic Ocean. See Diab v. British Airways, PLC, No.
20-3744, 2020 WL 6870607, 2020 U.S. Dist. LEXIS 218765 (E.D. Pa. Nov. 23, 2020).

There are problems with the “consent-by-registration” theory of general jurisdiction. One reason is that
Pennsylvania’s long arm statute addresses consent in a separate subsection. Another is that interpreting registration
to equate to consent would permit states to avoid constitutional constraints on general personal jurisdiction.
Businesses and defense groups complain that the consent-by-registration theory invites so-called litigation tourism
and makes Pennsylvania an unfriendly place to do business.

It is hard to predict how the Pennsylvania Supreme Court may rule. It does appear, though, that the Pennsylvania
Supreme Court has different views on personal jurisdiction than the U.S. Supreme Court. For example, the
Pennsylvania Supreme Court recently handed down Hammons v. Ethicon, 240 A.3d 537 (Pa. 2020), a case about
specific personal jurisdiction. The six-Justice majority used Justice Sotomayor’s solo dissent in Bristol Myers Squibb
v. Superior Court, 137 S. Ct. 1773 (2017), to characterize the law of specific jurisdiction. Because personal jurisdiction
is a due process issue, the U.S. Supreme Court’s decisions are controlling over state-court decisions.

If the Pennsylvania Supreme Court affirms the trial court’s decision in Mallory, litigants will need to meet the
standard of the U.S. Supreme Court’s Tyrrell/Bauman/Brown trilogy, discussed above, to sue foreign businesses in
Pennsylvania. If the Court reverses, litigants will continue to have the ability to file suit against foreign businesses in
Pennsylvania, even though their claims lack any connection to this Commonwealth. Hammons suggests that the
Pennsylvania Supreme Court may be reluctant to limit Pennsylvania’s long arm statute. Its decision may not be the
last word.

We will continue to follow the Mallory case and this consent-by-registration issue. As always, we are available to
discuss your questions or concerns. Please do not hesitate to contact us.

Fowler Hirtzel McNulty & Spaulding, LLP
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